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APPLI CATI ON OF

JAMES LOU S MOSHER
Docket 300- EAJA- SE- 16457

For an award of attorney fees
and expenses under the
Equal Access to Justice Act

N N N N N N N N N N N

OPI Nl ON AND ORDER

Appl i cant, appearing now pro se, has appeal ed fromthe Equal
Access to Justice Act (EAJA) initial decision of Adm nistrative
Law Judge WIlliam R Millins, served on Novenber 25, 2002. U The
| aw j udge deni ed the application, having found that the
Adm ni strator was substantially justified in bringing and
pursuing the action. W affirmthe | aw judge’ s deci sion.

W need add little to the | aw judge’ s decision and the
Adm nistrator’s reply brief. Applicant is correct that as a

prevailing party, at least in part, he would qualify for sone

! The initial decision is attached.
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partial collection of fees and expenses. However, and aside from
the fact that he did not attenpt to quantify what portion he

m ght be due, he failed in any respect to neet the primary

requi renent of the EAJA statute: that is, to contradict the
show ng that the Adm nistrator was substantially justified in

bri ngi ng and pursuing this action.EI In fact, applicant cannot
make such a show ng in this case.

As the Adm ni strator noted, she had consi derabl e eyew t ness
and expert testinony to support the conplaint. No doubt has been
rai sed that the Admi nistrator’s case was not reasonable in fact
and reasonable in law, and we specifically find that it was.

See, e.qg., Federal Election Comin v. Rose, 806 F.2d 1081 (D.C.

Cir. 1986); Catskill, supra; and Application of US Jet, NTSB

Order No. EA-3817 (1993). Applicant’s continued attenpts to
reargue the nerits of the case and the behavior of the

Adm ni strator’s counsel have no place in the EAJA proceedi ng.

2 EAJA' s princi pal purpose has been "to ensure that certain

i ndi vi dual s, partnerships, corporations, businesses,

associ ations, or other organizations will not be deterred from
seeking review of, or defending against, unjustified governnental
actions because of the expense involved in securing the

vindi cation of their rights.” H R Rep. No. 120, 99th Cong. 1st
Sess., pt. 1, at 4, reprinted in 1985 U S. Code Cong. & Adm n.
News (Vol. 2), 132-133. W have noted that the Adm nistrator’s
prosecution is to be judged as a whol e, and should include an
assessnent, as relevant, of whether there was sufficient reliable
evidence initially to prosecute the matter. EAJA awards are

i ntended to di ssuade the governnent from pursuing "weak or

t enuous” cases; the statute is intended to caution agencies
carefully to evaluate their cases, not to prevent them from
bringi ng those that have sone risk. Catskill Airways, Inc., 4
NTSB 799 (1983).
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ACCORDI NGY, IT I S ORDERED THAT:
1. Applicant’s appeal is denied; and
2. The EAJA application is denied.
ENGLEMAN, Chairman, ROSENKER, Vice Chairman, and GOG.I A, CARMODY

and HEALI NG, Menbers of the Board, concurred in the above opinion
and order.



